Scoping of Impact Assessment in Canada – Are We Losing our Focus?


Introduction
It is widely accepted that scoping is a critical step in impact assessment (IA). When scoping is done well, proponents can deliver focused IA reports, addressing issues of greatest importance while excluding information extraneous to practical decision-making and environmental management. This approach of focusing an IA on issues of greatest concern is consistent with fundamental guidance (e.g., Beanlands and Duinker 1984). Focused IAs addressing issues of importance can contribute to a more efficient IA process and effective decision-making. 
However, despite efforts to streamline IA in Canada, it is evident that IA is losing its focus and trending toward a "kitchen sink" approach, spending time and resources on a long list of items including various issues that do not necessarily support an understanding of the predicted environmental effects or inform mitigation or follow-up programs. 
This paper addresses the implications of broadly scoped assessments from the perspective of IA practitioners and proponents, and suggests possible best practices to return to balanced and focussed IAs under the federal IA process in Canada.

Defining the Problem
In March 2012, following a statutory review of the Canadian Environmental Assessment Act, the House of Commons Standing Committee on Environment and Sustainable Development issued a report containing 20 recommendations intended to streamline and improve the federal EA process. In June 2012, the Canadian Environmental Assessment Act, 2012 (CEAA, 2012) came into effect. Under CEAA, 2012, an IA focuses on potential adverse environmental effects that are within federal jurisdiction.
Critics of the new Act predicted the scope and content of federal environmental assessments would be reduced under CEAA, 2012 compared to the previous CEAA, which considered effects to all aspects of the environment: land, water, air, organic and inorganic matter; all living organisms; and interacting natural systems (Gibson 2012; Powell 2013).  Although intended to eliminate duplicative federal review of matters being considered by provincial or other jurisdictions this change has not necessarily resulted in more focused IAs. 
Another key change with CEAA, 2012 was to designate only three federal authorities as Responsible Authorities under the Act: Canadian Nuclear Safety Commission (CNSC), the National Energy Board (NEB), and the Canadian Environmental Assessment Agency (CEA Agency).  Under the previous legislation, numerous federal departments and agencies were responsible for overseeing federal IAs. While this change may have been intended to help make the regulatory system more predictable and timely, we believe this centralization of responsibilities has also contributed to the expansion of scope of IA in Canada. Given the vast majority of IAs being handled by the CEA Agency, this paper focuses more on the authors’ experience with CEA Agency-led IAs. 
The Government of Canada recently launched a review of CEAA, 2012, establishing an Expert Panel with a mandate to engage with Canadians, Aboriginal communities and key stakeholders and develop recommendations for improving the federal IA process.  From an IA practitioner’s perspective, experience has shown that CEAA, 2012 has not necessarily had the intended effect of improving efficiency and effectiveness of IA, at least in terms of effects scoping. Instead, it appears we continue to be driven to considering “everything under the sun” (Canter and Ross 2014).  
Scoping guidelines, or Environmental Impact Statement (EIS) guidelines in Canada, which are developed by Responsible Authorities under CEAA, 2012 upon receipt of a proponent’s project description, are a crucial component of the IA process. Despite the requirement for proponents to submit detailed project descriptions under CEAA, 2012, these details are often not reflected in the formation of EIS guidelines by the CEA Agency. Many scoping guidelines for project IAs have become broad and generic, while also becoming very prescriptive for some matters, requiring proponents to consider factors that are not relevant to the project being assessed or require additional time and effort to justify why factors are not being addressed. Barnes et al. (2013) cites examples of generic EIS guidelines for all standard IA with sector-specific “inserts”. This approach, which was developed to facilitate timely release of draft scoping guidelines within a specified window of time under the Act, produced, according to Barnes et al. (2013) “less than good” scoping. Generic guidelines issued by the CEA Agency would sometimes result in the inclusion of Valued Components (VCs) with little or no relevance to the Project and omission of other VCs which proponents had identified as being key issues in their project description documents (Barnes et al. 2013). 
A more recent illustration of this point, is the EIS guidelines released by the CEA Agency for an all-weather road in remote northern Saskatchewan which included the requirement of: 
· a human health risk assessment requiring all exposure pathways for pollutants of concern to adequately characterize potential risks to human health; and 
· geochemical studies on excavated materials to predict metals leaching and acid rock drainage in an area with no evidence of potential for this issue. 
Another recent example is the EIS guidelines released by the CEA Agency for a deepwater exploration drilling project occurring 250 km offshore Nova Scotia which required the IA to identify changes related to the terrestrial environment including:
· landscape disturbance; and  

· migratory bird habitat, including losses, structural changes, fragmentation of habitat and wetlands used by migratory birds. 

It is acknowledged that EIS guidelines allow proponents to justify exclusion of matters it feels are not relevant or significant to the project, but this requires additional effort to justify why matters should not be considered rather than focusing time and resources on those matters of relevance to a focused IA of the project. Furthermore, these EIS guidelines are the standard against which a proponent’s IA is measured in the public forum, and with respect to a completeness review by the CEA Agency. A proponent therefore introduces risk to the IA process when using their own judgement to justify exclusions. 
Contributing Factors to Poorly Scoped EIAs

Designated timelines and generic guidelines are key factors contributing to broadly scoped IAs, but there are several other contributing factors that are resulting in poorly scoped IAs, not the least of which include lack of capacity of Responsible Authorities, and risk management to avoid potential legal challenges.
Under CEAA, 2012 Responsible Authorities are required to produce draft EIS guidelines within 45 days of a project description being filed. The nature of the project and familiarity of the Responsible Authority with the file can greatly influence the quality of the scoping effort undertaken to produce these draft guidelines. 

Determining the appropriate scope and factors considered for project-specific IAs can also be hampered by a limited capacity and understanding of the Responsible Authority staff. With the narrowing of Responsible Authorities to three federal departments under CEAA, 2012, expert federal departments which would have previously led certain IA processes, are now kept at arms-length and have no direct authority in the scoping or review process. An example of this is the offshore petroleum boards in Nova Scotia and Newfoundland and Labrador, which, as experts in offshore petroleum exploration and development activities, used to be Responsible Authorities leading IA processes for these types of projects subject to IA. These boards are now given no more authority than any other government department when it comes to IA under CEAA, 2012; the level of involvement of the offshore petroleum board in these decisions is at the discretion of the CEA Agency staff. 
The lack of understanding from a Responsible Authority’s perspective is not only reflected in broad scoping documents, but is also sometimes reflected in IA compliance checks and requests for supplementary information following submission of the project IA where proponents have used professional judgement and attempted to scope out irrelevant information from the EIS guidelines. 
In addition, project IAs have become forums for unresolved or difficult public policy discussions, simply because there is no other mechanism available for discussing those issues outside of project-specific IAs. Proponents of single projects therefore inherit the responsibility of educating the public, Aboriginal communities, affected stakeholders and sometimes even regulators on broader issues and face the burden of resolving public policy related criticism misdirected at individual projects. Attempting to validate Aboriginal and public stakeholder concerns related in any form to an undertaking, Responsible Authorities tend to err on the side of caution and expand the scope of the IA through EIS guideline development and/or supplementary information requests, thereby reducing risk of legal action from dissatisfied intervenors (Barnes et al. 2010). Proponents are discouraged from using professional judgement to “scope out” components identified in EIS guidelines, in order to reduce risk of legal action. 
Recommendations for Improving our Focus
Improvements in scoping will require more focus on scoping discussions at the beginning of an IA process. By allotting more time for Responsible Authority review and public comment at the beginning of the IA process this will allow for improved understanding of how the project is being defined, the key issues of concern, and what to expect as the project progresses through the IA process. This is likely to bring more certainty and transparency around the scope of the IA and the overall IA process. 
Under the review of CEAA, 2012 some federal authorities have advocated for a return to Responsible Authority status, recognizing the value that their specific expertise can bring in making the IA process more effective. Examples of this can be seen in the official submissions to the Expert Panel from the offshore petroleum boards in Nova Scotia and Newfoundland and Labrador (CNSOPB 2016; C-NLOPB 2016). 
In the absence of a legislative reform extending the scoping window within the legislated timeline under CEAA, 2012 or appointing additional Responsible Authorities, proponents should be prepared to participate in the education of Responsible Authorities and should also be encouraged to unofficially engage other relevant and knowledgeable federal government departments and agencies to participate in draft reviews of project description and IA documents.  
Proponents should be encouraged to meet with the Responsible Authority during development of the draft project description to inform and initiate dialogue around key issues. This will also help to improve capacity and preparedness of Responsible Authorities to respond effectively within established timelines once the project description is officially filed.

Another avenue to influence the scope of the IA is through the issuing of supplementary information requests during review of the EIS. Requests that come from various government departments should be thoroughly vetted by the Responsible Authority so that the requests are relevant to decision making for environmental management and project review. This places a large responsibility on the Responsible Authority and requires an adequate level of technical competency of the Responsible Authority staff. 
With respect to improving IA scoping and effectiveness in the public forum, strategic environmental assessments (SEAs) should be used more frequently as early planning tools. SEAs could be used to determine the acceptability of certain types of projects and activities in certain locations and identify key social and environmental concerns and ways of addressing these concerns prior to the advent of a specific project. Engagement with regulators, affected Aboriginal groups and interested stakeholders through mechanisms such as an SEA, allows for debate of public policy and determination of key issues and standards. The outcomes of these processes can then be incorporated into future project plans and project-specific IAs. Given this early forum for review and engagement, there is the expectation that there would be fewer surprises when specific projects are proposed and IAs for these projects can focus on key components to be addressed specific to the proposal. 

Conclusion
Broad scoping results in wasted time and resources on issues that do not effectively contribute to informed decision-making (Barnes et al. 2010). Good scoping, which encourages a focused consideration of key potential environmental effects, will promote the development of efficient yet technically rigourous IAs that can be used more effectively to inform decision-making by federal authorities.  
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